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22. FLUID MILK PROMOTION ACT OF 1990

Subtitle H—Processor-Funded Milk
Promotion Program 1

SEC. 1999A. [7 U.S.C. 6401 note] SHORT TITLE.
This subtitle may be cited as the “Fluid Milk Promotion Act of
1990”.

SEC. 1999B. [7 U.S.C. 6401] FINDINGS AND DECLARATION OF POLICY.
(a) FINDINGS.—Congress finds that—

(1) fluid milk products are basic foods and are a primary
source of required nutrients such as calcium, and otherwise are
a valuable part of the human diet;

(2) fluid milk products must be readily available and mar-
keted efficiently to ensure that the people of the United States
receive adequate nourishment;

(3) the dairy industry plays a significant role in the econ-
omy of the United States, in that milk is produced by thou-
sands of milk producers and dairy products (including fluid
milk products) are consumed every day by millions of people in
the United States;

(4) the processing of milk into fluid milk products and the
marketing of such products are important to the dairy industry
because the fluid milk segment of the dairy market contributes
substantially to ensuring that the prices paid to milk producers
for raw milk are stable and adequate to maintain the overall
strength of the dairy industry;

(5) the maintenance and expansion of markets for fluid
milk products are vital to the Nation’s fluid milk processors
and milk producers, as well as to the general economy of the
United States;

(6) the congressional purpose underlying this subtitle is to
maintain and expand markets for fluid milk products, not to
maintain or expand any processor’s share of those markets and
that the subtitle does not prohibit or restrict individual adver-
tising or promotion of fluid milk products since the programs
created and funded by this subtitle are not extended to replace
individual advertising and promotion efforts;

(7) the cooperative development, financing, and implemen-
tation of a coordinated program of advertising and promotion
of fluid milk products is necessary to maintain and expand
markets for fluid milk products;

1Subtitle H of title XIX of the Food, Agriculture, Conservation, and Trade Act of 1990 (Public
Law 101-624)
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(8) it is appropriate to finance the cooperative program de-
scribed in paragraph (6) with self-help assessments paid by the
fluid milk processors; and

(9) fluid milk products move in interstate and foreign com-
merce, and fluid milk products that do not move in such chan-
nels of commerce directly burden or affect interstate commerce
in fluid milk products.

(b) PoLicy.—It is declared to be the policy of Congress that it
is in the public interest to authorize the establishment, through the
exercise of powers provided in this subtitle, of an orderly procedure
for developing, financing, through adequate assessments on fluid
milk products produced in the United States and carrying out an
effective, continuous, and coordinated program of promotion, re-
search, and consumer information designed to strengthen the posi-
tion of the dairy industry in the marketplace and maintain and ex-
pand domestic and foreign markets and uses for fluid milk prod-
ucts, the purpose of which is not to compete with or replace indi-
vidual advertising or promotion efforts designed to promote indi-
vidual brand name or trade name fluid milk products, but rather
to maintain and expand the markets for all fluid milk products,
with the goal and purpose of this subtitle being a national govern-
mental goal that authorizes and funds programs that result in gov-
ernment speech promoting government objectives.

SEC. 1999C. [7 U.S.C. 6402] DEFINITIONS.
As used in this subtitle:

(1) ADVERTISING.—The term “advertising” means any ad-
vertising or promotion program involving only fluid milk prod-
ucts and directed toward increasing the general demand for
fluid milk products.

(2) BoARD.—The term “Board” means the National Proc-
essor Advertising and Promotion Board established under sec-
tion 1999H(b).

(3) FLuiD MILK PRODUCT.—The term “fluid milk product”
has the meaning given the term in—

(A) section 1000.15 of title 7, Code of Federal Regula-
tions, subject to such amendments as may be made by the
Secretary; or

(B) any successor regulation.

(4) FLUID MILK PROCESSOR.—The term “fluid milk proc-
essor” means any person who processes and markets commer-
cially more than 3,000,000 pounds of fluid milk products in
consumer-type packages per month (excluding products deliv-
ered directly to the place of residence of a consumer).

(5) DEPARTMENT.—The term “Department” means the De-
partment of Agriculture.

(6) RESEARCH.—The term “research” means market re-
search to support advertising and promotion efforts, including
educational activities, research directed to product characteris-
tics, product development, including new products or improved
technology in production, manufacturing or processing of milk
and the products of milk.

(7) SECRETARY.—The term “Secretary” means the Sec-
retary of Agriculture.
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(8) UNITED STATES.—The term “United States”, except as
used in sections 1999K through 1999M, means the 48 contig-
uous States in the continental United States and the District
of Columbia.

SEC. 1999D. [7 U.S.C. 6403] AUTHORITY TO ISSUE ORDERS.

(a) IN GENERAL.—To effectuate the declared policy under sec-
tion 1999B(b), the Secretary shall issue and from time to time may
amend, orders applicable to all fluid milk processors, authorizing—

(1) the collection of assessments on fluid milk products
subject to this subtitle; and

(2) the use of the assessments to provide research and ad-
vertising in a manner prescribed by this subtitle.

(b) ScoPE.—Any order issued under this subtitle shall be na-
tional in scope.

(c) ONE ORDER.—Not more than one order shall be in effect
under this subtitle at any one time.

SEC. 1999E. [7 U.S.C. 6404] NOTICE AND COMMENT.

Not later than 60 days after the Secretary receives a request
for the issuance of an order under this subtitle, and a specific pro-
posal for an order from individual fluid milk processors that mar-
keted during a representative period, as determined by the Sec-
retary, not less than 30 percent of the volume of fluid milk prod-
ucts marketed by all processors, the Secretary shall publish the
proposed order and give due notice and opportunity for public com-
ment on the proposed order.

SEC. 1999F. [7 U.S.C. 64051 FINDINGS AND ISSUANCE OF ORDERS.

(a) IN GENERAL.—After notice and opportunity for public com-
ment are given, as provided in section 1999E, the Secretary shall
issue an order, taking into consideration the comments received
and including in the order provisions necessary to ensure that the
order is in conformity with the requirements and the declared pol-
icy of this subtitle.

(b) EFFECTIVE DATE.—Such order shall be issued and, if ap-
proved by fluid milk processors as provided in section 1999N, shall
become effective not later than 180 days following publication of
the proposed order.

SEC. 1999G. [7 U.S.C. 64061 REGULATIONS.

The Secretary may issue such regulations as may be necessary
to carry out this subtitle and the powers vested in the Secretary
by this subtitle.

SEC. 1999H. [7 U.S.C. 6407] REQUIRED TERMS IN ORDERS.

(a) IN GENERAL.—Each order issued under this subtitle shall
contain the terms and conditions prescribed in this section.

(b) NATIONAL PROCESSOR ADVERTISING AND PROMOTION
BOARD.—

(1) ESTABLISHMENT.—The order shall establish a National
Prgcessor Advertising and Promotion Board to administer the
order.

(2) SERVICE TO THE ENTIRE INDUSTRY.—In administering
the order, the Board shall carry out programs and projects that
will provide maximum benefit to the fluid milk industry and
promote only fluid milk products. The Board shall, to the ex-
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tent practicable, ensure that advertising coverage in each re-
gion is proportionate to the funds collected from each region.

(3) REGIONS.—The Secretary shall establish not less than
12 nor more than 15 regions in order to ensure appropriate ge-
ographic representation on the Board.

(4) BoArRD MEMBERSHIP.—The Board shall consist of one
member appointed by the Secretary, from among fluid milk
processors, to represent each of the regions established under
paragraph (3), with the membership representing, to the ex-
tent practicable, differing sizes of operations. The Secretary
shall appoint five additional at-large members to the Board, of
which at least three shall be fluid milk processors and at least
one shall be from the general public.

(5) TERMS OF OFFICE.—The members of the Board shall
serve for terms of 3 years, except that the members appointed
to the initial Board shall serve, proportionately, for terms of 1,
2, and 3 years, as determined by the Secretary. No member
shall serve for more than 2 consecutive terms, except that the
members that are selected to serve for the initial term of 1 or
2 years shall be eligible to be reappointed for a 3-year term.

(6) COMPENSATION.—Each member of the Board shall
serve without compensation, but shall be reimbursed for nec-
essary and reasonable expenses incurred in the performance of
duties of the Board.

(c) POWERS AND DUTIES OF THE BOARD.—The order shall define

the powers and duties of the Board, which shall include the power
and duty—

(1) to administer the order in accordance with the terms
and conditions of the order;

(2) to make rules to effectuate the terms and conditions of
the order;

(3) to receive, investigate, and report to the Secretary com-
plaints of violations of the order;

(4) to develop and recommend such rules, regulations, and
amendments to the order to the Secretary for approval as may
be necessary for the development and execution of programs or
projects to carry out the order;

(5) to employ such persons as the Board considers nec-
essary and determine the compensation and define the duties
of the persons;

(6) to prepare and submit for the approval of the Sec-
retary, prior to the beginning of each fiscal year, a fiscal year
budget of the anticipated expenses in the administration of the
order, including the probable costs of all programs and
projects;

(7) to develop programs and projects, subject to subsection
(d);

(8) to enter into contracts or agreements, with the ap-
proval of the Secretary, to develop and carry out programs or
projects of research and advertising;

(9) to carry out advertising or research, and pay the costs
of the projects with funds collected pursuant to section 1999dJ;
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(10) to keep minutes, books, and records that reflect all of
the acts and transactions of the Board, and promptly report
minutes of each Board meeting to the Secretary;

(11) to furnish the Secretary with such other information
as the Secretary may require; and

(12) to invest funds collected by the Board pursuant to
subsection (g).

(d) PLANS AND BUDGETS.—

(1) BUDGETS.—The order shall require the Board, prior to
the beginning of each fiscal year, or as may be necessary after
the beginning of the fiscal year, to develop budgets of the an-
ticipated expenses and disbursements of the Board in the im-
plementation of the order, including projected costs of research
and advertising. The budget shall be submitted to the Sec-
retary and be effective on the approval of the Secretary.

(2) INCURRING EXPENSES.—The Board may incur such ex-
penses for research or advertising of fluid milk products, and
other expenses for the administration, maintenance, and func-
tioning of the Board, as may be authorized by the Secretary.
The expenses shall include any implementation, administra-
tive, and referendum costs incurred by the Department.

(3) PAYING EXPENSES.—The funds to cover the expenses re-
ferred to in paragraph (2) shall be paid from assessments col-
lected under section 1999d.

(4) LIMITATION ON SPENDING.—Effective 1 year after the
date of the establishment of the Board, the Board shall not
spend in excess of 5 percent of the assessments collected for
the administration of the Board.

(e) PROHIBITION ON BRANDED ADVERTISING.—A program or

project conducted under this subtitle shall not make any reference

to private brand names or use false or unwarranted claims on be-
half of fluid milk products, or false or unwarranted statements
with respect to the attributes or use of any competing products, ex-

cept that this subsection shall not preclude the Board from offering

its programs and projects for use by commercial parties, under

such terms and conditions as the Board may prescribe as approved

by the Secretary.

(f) CONTRACTS AND AGREEMENTS.—

(1) IN GENERAL.—To ensure efficient use of funds collected
under this subtitle, the order shall provide that the Board may
enter into contracts or agreements for the implementation and
carrying out of programs or projects for fluid milk products re-
search and advertising and for the payment of the costs of the
programs or projects with funds received by the Board under
the order.

(2) REQUIREMENTS.—Any such contract or agreement shall
provide that—

(A) the contracting party shall develop and submit to
the Board a program or project, together with a budget or
budgets that shall disclose estimated costs to be incurred
for such program or project;

(B) the program or project shall become effective on
the approval of the Secretary; and
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(C) the contracting party shall keep accurate records
of all of the transactions of the contracting party, account
for funds received and expended, make periodic reports to
the Board of activities conducted, and make such other re-
ports as the Board or the Secretary may require.

(g) INVESTMENT OF FUNDS.—

(1) IN GENERAL.—The order shall provide that the Board,
with the approval of the Secretary, may invest assessment
funds collected by the Board under the order, pending dis-
bursement of the funds, only in—

(A) obligations of the United States or any agency
thereof;

(B) general obligations of any State or any political
subdivision thereof;

(C) any interest-bearing account or certificate of de-
posit of a bank that is a member of the Federal Reserve
System; or

(D) obligations fully guaranteed as to principal and in-
terest by the United States.

(2) INCOME.—Income from any such investment may be
useéd1 for any purpose for which the invested funds may be
used.

(h) Books AND RECORDS OF BOARD.—

(1) IN GENERAL.—The order shall require the Board to—

(A) maintain such books and records (which shall be
available to the Secretary for inspection and audit) as the
Secretary may prescribe;

(B) prepare and submit to the Secretary, from time to
time, such reports as the Secretary may prescribe; and

(C) account for the receipt and disbursement of all
funds entrusted to the Board.

(2) AuDIiTS.—The Board shall cause the books and records
of the Board to be audited by an independent auditor at the
end of each fiscal year. A report of each such audit shall be
submitted to the Secretary.

(i) BOOKS AND RECORDS OF PROCESSORS.—

(1) IN GENERAL.—The order shall require that each fluid
milk processor subject to this subtitle maintain and make
available for inspection such books and records as may be re-
quired by the order and file reports at the time, in the manner,
and having the content prescribed by the order.

(2) USE OF INFORMATION.—Information obtained under
paragraph (1) shall be made available to the Secretary as is
appropriate for the effectuation, administration, or enforce-
ment of this subtitle, or any order or regulation issued under
this subtitle.

(3) CONFIDENTIALITY.—

(A) IN GENERAL.—Except as provided in subpara-
graphs (B) and (C), commercial or financial information
that is obtained under paragraph (1) or (2) and that is
privileged or confidential shall be kept confidential by all
officers and employees of the Department and agents of
the Board, and only such information so obtained as the
Secretary considers relevant may be disclosed to the public
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by them and then only in a suit or administrative hearing

brought at the request of the Secretary, or to which the

Secretary or any officer of the United States is a party,

and involving the order.

(B) AVAILABILITY OF INFORMATION.—Except as other-
wise provided in this subtitle, information obtained under
this subtitle may be made available to another agency of
the Federal Government for a civil or criminal law enforce-
ment activity if the activity is authorized by law and if the
head of the agency has made a written request to the Sec-
retary specifying the particular information desired and
the law enforcement activity for which the information is
sought.

(C) OTHER EXCEPTIONS.—Nothing in subparagraph (A)
may be construed to prohibit—

(i) the issuance of general statements, based on
the reports, of the number of persons subject to an
order or statistical data collected from the persons,
which statements do not identify the information fur-
nished by any person; or

(i1) the publication, by direction of the Secretary,
of the name of any person violating any order, to-
gether with a statement of the particular provisions of
the order violated by the person.

(4) PENALTY.—Any person violating this subsection, on
conviction, shall be subject to a fine of not more than $1,000
or to imprisonment for not more than 1 year, or both, and if
such person is an agent of the Board or an officer or employee
of the Department, shall be removed from office.

(5) WITHHOLDING INFORMATION.—Nothing in this sub-
section shall authorize the Secretary to withhold information
from a duly authorized committee or subcommittee of Con-
gress.

(6) TIME REQUIREMENT.—The records required under para-
graph (1) shall be maintained for 2 years beyond the fiscal year
of the applicability of the records.

(j) PROHIBITION ON USE OF FUNDS TO INFLUENCE GOVERN-
MENTAL ACTION.—

(1) IN GENERAL.—Except as otherwise provided in para-
graph (2), the order shall prohibit any funds collected by the
Board under the order from being used in any manner for the
purpose of influencing legislation or government action or pol-
icy.

(2) EXCEPTION.—Paragraph (1) shall not apply to the de-
velopment or recommendation of amendments to the order.

(k) COORDINATION.—The order shall require the Board to take
reasonable steps to coordinate the collection of assessments, and
advertising and research activities of the Board with the National
Dairy Promotion and Research Board established under section
113(b])o of the Dairy Production Stabilization Act of 1983 (7 U.S.C.
4504(b)).

(1) EXEMPTIONS.—The order shall exempt fluid milk products
exported from the United States from assessments under the order.
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(m) REPORT.—The Secretary shall provide annually for an
independent evaluation of the effectiveness of the fluid milk pro-
motion program carried out under this subtitle during the previous
fiscal year, in conjunction with the evaluation of the National Dairy
Promotion and Research Board established under section 113(b) of
the Dairy Production Stabilization Act of 1983 (7 U.S.C. 4504(b)).

(n) OTHER TERMS AND CONDITIONS.—The order also shall con-
tain such terms and conditions, not inconsistent with this subtitle,
as are necessary to effectuate this subtitle, including regulations
relating to the assessment of late payment charges.

SEC. 19991. [7 U.S.C. 6408] PERMISSIVE TERMS.

(a) IN GENERAL.—Each order issued under this subtitle may
contain one or more of the terms and conditions described in this
section.

(b) ADVERTISING.—The order may provide for the establish-
ment, issuance, effectuation, and administration of appropriate pro-
grams or projects for the advertising of fluid milk products and the
use of funds collected under this subtitle for such programs or
projects.

(¢) RESEARCH AND DEVELOPMENT.—The order may provide for
establishing and carrying out research projects and studies to sup-
port the advertising efforts for fluid milk products, and the use of
funds collected under the order for such projects and studies.

(d) RESERVE FUNDS.—The order may provide authority to accu-
mulate reserve funds from assessments collected pursuant to the
order, to permit an effective and continuous coordinated program
of research and advertising in years when the assessment income
may be reduced, except that the total reserve fund may not exceed
25 percent of the amount budgeted for the operation in the current
fiscal year of the order.

(e) OTHER TERMS.—The order may contain such other terms
and conditions incidental to and not inconsistent with the terms
and conditions specified in this subtitle as are necessary to effec-
tuate the other provisions of the order.

SEC. 1999J. [7 U.S.C. 64091 ASSESSMENTS.

(a) IN GENERAL.—The order shall provide that each fluid milk
processor shall pay an assessment on each unit of fluid milk prod-
uct that such person processes and markets commercially in con-
sumer-type packages in the United States.

(b) No EFrFeCcT ON PRODUCER PRICES.—Such assessments shall
not—

(1) reduce the prices paid under the Federal milk mar-
keting orders issued under section 8c of the Agricultural Ad-
justment Act (7 U.S.C. 608c), reenacted with amendments by
the Agricultural Marketing Agreement Act of 1937,

(2) otherwise be deducted from the amounts that handlers
must pay to producers for fluid milk products sold to a proc-
essor; or

(3) otherwise be deducted from the price of milk paid to a
producer by a handler, as determined by the Secretary.

(c) REMITTING ASSESSMENTS.—

(1) IN GENERAL.—Assessments required under subsection
(a) shall be remitted by the fluid milk processor directly to the
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Board in accordance with the order and regulations issued by

the Secretary.

(2) TIMES TO REMIT ASSESSMENT.—Each processor who is
responsible for the remittance of an assessment under para-
graph (1) shall remit the assessment to the Board not later
than the last day of the month following the month that the
milk being assessed was marketed.

(3) VERIFICATION.—Remittances shall be verified by mar-
ket administrators and State regulatory officials, and local and
State Agricultural Stabilization and Conservation Service of-
fices, as provided by the Secretary.

(d) LIMITATION ON ASSESSMENTS.—Not more than one assess-
ment may be assessed under this section for the purposes of this
subtitle on a processor for any unit of fluid milk product.

(e) PRODUCER-HANDLERS.—Producer-handlers that are re-
quired to pay the assessment imposed under section 113(g) of the
Dairy Production Stabilization Act of 1983 (7 U.S.C. 4504(g)), and
that are fluid milk processors, shall also be responsible for the ad-
ditional assessment imposed by this section.

(f) PROCESSOR ASSESSMENT RATE.—Except as provided in sec-
tion 1999P(b), the rate of assessment prescribed by the order shall
be 20 cents per hundredweight of fluid milk products marketed.

SEC. 1999K. [7 U.S.C. 6410] PETITION AND REVIEW.
(a) PETITION.—

(1) IN GENERAL.—A person subject to an order issued
under this subtitle may file with the Secretary a petition—

(A) stating that the order, any provision of the order,
or any obligation imposed in connection with the order is
not established in accordance with law; and

(B) requesting a modification of the order or an ex-
emption from the order.

(2) HEARINGS.—The petitioner shall be given the oppor-
tunity for a hearing on the petition, in accordance with regula-
tions issued by the Secretary.

(3) RULING.—After the hearing, the Secretary shall make
a ruling on the petition, which shall be final if in accordance
with law.

(b) REVIEW.—

(1) COMMENCEMENT OF ACTION.—The district courts of the
United States in any district in which the person who is a peti-
tioner under subsection (a) resides or carries on business are
hereby vested with jurisdiction to review the ruling on such
person’s petition, if a complaint for that purpose is filed within
20 days after the date of the entry of a ruling by the Secretary
under subsection (a).

(2) PROCESSs.—Service of process in such proceedings shall
bedconducted in accordance with the Federal Rules of Civil Pro-
cedure.

(3) REMANDS.—If the court determines that such ruling is
not in accordance with law, the court shall remand the matter
to the Secretary with directions either—

(A) to make such ruling as the court shall determine
to be in accordance with law; or
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(B) to take such further proceedings as, in the opinion
of the court, the law requires.

SEC. 1999L. [7 U.S.C. 64111 ENFORCEMENT.

(a) JURISDICTION.—The several district courts of the United
States are vested with jurisdiction specifically to enforce, and to
prevent and restrain any person from violating, any order or regu-
lation made or issued under this subtitle.

(b) REFERRAL TO ATTORNEY GENERAL.—A civil action author-
ized to be brought under this section shall be referred to the Attor-
ney General for appropriate action, except that the Secretary is not
required to refer to the Attorney General a violation of this sub-
title, or any order or regulation issued under this subtitle, if the
Secretary believes that the administration and enforcement of this
subtitle would be adequately served by providing a suitable written
notice or warning to the person who committed such violation or
by administrative action under subsection (c).

(¢) C1viL PENALTIES AND ORDERS.—

(1) CIvIL PENALTIES.—Any person who violates any provi-
sion of any order or regulation issued by the Secretary under
this subtitle, or who fails or refuses to pay, collect, or remit
any assessment or fee duly required of the person under the
order or regulations, may be assessed—

(A) a civil penalty by the Secretary of not less than
$500 nor more than $5,000 for each such violation; or

(B) in the case of a willful failure or refusal to pay, col-
lect, or remit any assessment or fee duly required of the
person under this subtitle or a regulation issued under
this subtitle, a civil penalty by the Secretary of not less
than $10,000 nor more than $100,000 for each such viola-
tion.

Each violation shall be a separate offense.

(2) CEASE-AND-DESIST ORDERS.—In addition to, or in lieu
of, a civil penalty, the Secretary may issue an order requiring
the person to cease and desist from continuing such violation.

(3) NOTICE AND HEARING.—No penalty shall be assessed or
cease-and-desist order issued by the Secretary unless the per-
son against whom the penalty is assessed or the order issued
is given notice and opportunity for a hearing before the Sec-
retary with respect to such violation.

(4) FINALITY.—The order of the Secretary assessing a pen-
alty or imposing a cease-and-desist order shall be final and
conclusive unless the affected person files an appeal from the
Secretary’s order with the appropriate district court of the
United States in accordance with subsection (d).

(d) REVIEW BY DIisTRICT COURT.—

(1) COMMENCEMENT OF ACTION.—Any person against
whom a violation is found and a civil penalty assessed or
cease-and-desist order issued under subsection (c) may obtain
review of the penalty or order by—

(A) filing, within the 30-day period beginning on the
date the penalty is assessed or order issued, a notice of ap-
peal in—



Q\COMP\AGMISC\FLUMILK

November 13, 2002

22-13 FLUID MILK PROMOTION ACT OF 1990 Sec. 1999M

(i) the district court of the United States for the
district in which the person resides or carries on busi-
ness; or

(ii) the United States District Court for the Dis-
trict of Columbia; and
(B) simultaneously sending a copy of the notice by cer-

tified mail to the Secretary.

(2) RECORD.—The Secretary shall file promptly in such
court a certified copy of the record on which the Secretary
found that the person had committed a violation.

(3) STANDARD OF REVIEW.—A finding of the Secretary shall
be set aside only if the finding is found to be unsupported by
substantial evidence.

(e) FAILURE TO OBEY ORDERS.—Any person who fails to obey
a cease-and-desist order after the order has become final and
unappealable, or after the appropriate United States district court
has entered a final judgment in favor of the Secretary, shall be
subject to a civil penalty assessed by the Secretary, after oppor-
tunity for a hearing and for judicial review under the procedures
specified in subsections (¢) and (d), of not more than $5,000 for
each offense. Each day during which the failure continues shall be
considered as a separate violation of such order.

(f) FAILURE TO PAY PENALTIES.—If any person fails to pay an
assessment of a civil penalty after it has become a final and
unappealable order, or after the appropriate United States district
court has entered final judgment in favor of the Secretary, the Sec-
retary shall refer the matter to the Attorney General for recovery
of the amount assessed in the district court in which the person re-
sides or conducts business. In the action, the validity and appro-
priateness of the final order imposing the civil penalty shall not be
subject to review.

(g) ADDITIONAL REMEDIES.—The remedies provided in this sub-
title shall be in addition to, and not exclusive of, other remedies
that may be available.

SEC. 1999M. [7 U.S.C. 6412] INVESTIGATIONS AND POWER TO SUB-
POENA.

(a) INVESTIGATIONS.—The Secretary may make such investiga-
tions as the Secretary considers necessary—

(1) for the effective administration of this subtitle; or

(2) to determine whether any person has engaged or is en-
gaging in any act that constitutes a violation of this subtitle,
or any order, rule, or regulation issued under this subtitle.

(b) SUBPOENAS, OATHS, AND AFFIRMATIONS.—

(1) IN GENERAL.—For the purpose of an investigation
under subsection (a), the Secretary may administer oaths and
affirmations, and issue a subpoena to require the production of
any records that are relevant to the inquiry. The production of
gny such records may be required from any place in the United

tates.

(2) ADMINISTRATIVE HEARINGS.—For the purpose of an ad-
ministrative hearing held under section 1999K or 1999L, the
presiding officer is authorized to administer oaths and affirma-
tions, subpoena witnesses, compel their attendance, take evi-
dence, and require the production of any records that are rel-
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evant to the inquiry. Such attendance of witnesses and the pro-

duction of any such records may be required from any place in

the United States.

(c) AID OF COURTS.—In the case of contumacy by, or refusal to
obey a subpoena issued to, any person, the Secretary may invoke
the aid of any court of the United States within the jurisdiction of
which such investigation or proceeding is carried on, or where such
person resides or carries on business, in order to enforce a sub-
poena issued by the Secretary under subsection (b). The court may
issue an order requiring such person to comply with such a sub-
poena.

(d) CONTEMPT.—Any failure to obey such order of the court
may be punished by such court as a contempt thereof.

(e) PROCESS.—Process in any such case may be served in the
judicial district in which such person resides or conducts business
or wherever such person may be found.

(f) HEARING SITE.—The site of any hearings held under section
1999K or 1999L shall be within the judicial district where such
person resides or has a principal place of business.

SEC. 1999N. [7 U.S.C. 64131 REQUIREMENT OF INITIAL REFERENDUM.

(a) IN GENERAL.—Within the 60-day period immediately pre-
ceding the effective date of an order issued under section 1999F(a),
the Secretary shall conduct a referendum among fluid milk proc-
essors to ascertain whether the order shall go into effect.

(b) IMPLEMENTATION.—If, as a result of the referendum con-
ducted under subsection (a), the Secretary determines that imple-
mentation of the order is favored—

(1) by at least 50 percent of fluid milk processors voting in
the referendum; and

(2) by fluid milk processors voting in the referendum that
marketed during the representative period, as determined by
the Secretary, 60 percent or more of the volume of fluid milk
products marketed by fluid milk processors voting in the ref-
erendum;

the order shall become effective as provided in section 1999F(b).

(c) CosTs OF REFERENDUM.—The Secretary shall be reim-
bursed from any assessments collected by the Board for any ex-
penses incurred by the Department in connection with the conduct
of any referendum under this subtitle.

(d) MANNER.—

(1) IN GENERAL.—Referenda conducted pursuant to this
subtitle shall be conducted in a manner determined by the Sec-
retary.

(2) ADVANCE REGISTRATION.—A fluid milk processor who
chooses to vote in any referendum conducted under this sub-
title shall register with the Secretary prior to the voting pe-
riod, after receiving notice from the Secretary concerning the
referendum under paragraph (4).

(3) VOTING.—A fluid milk processor who votes in any ref-
erendum conducted under this subtitle shall vote in accordance
with procedures established by the Secretary. The ballots and
other information or reports that reveal or tend to reveal the
vote of any processor shall be held strictly confidential.
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(4) NoTICE.—The Secretary shall notify all processors at
least 30 days prior to a referendum conducted under this sub-
title. The notice shall explain the procedure established under
this subsection.

SEC. 19990. [7 U.S.C. 6414] SUSPENSION OR TERMINATION OF ORDERS.
(a) SUSPENSION OR TERMINATION BY SECRETARY.—The Sec-
retary shall, whenever the Secretary finds that the order or any
provision of the order obstructs or does not tend to effectuate the
declared policy of this subtitle, terminate or suspend the operation
of the order or provision.
(b) OTHER REFERENDA.—
(1) IN GENERAL.—The Secretary may conduct at any time
a referendum of persons who, during a representative period as
determined by the Secretary, have been fluid milk processors
on whether to suspend or terminate the order, and shall hold
such a referendum on request of the Board or any group of
such processors that among them marketed during a rep-
resentative period, as determined by the Secretary, 10 percent
or more of the volume of fluid milk products marketed by fluid
milk processors voting in the preceding referendum.
(2) SUSPENSION OR TERMINATION.—If the Secretary deter-
mines that the suspension or termination is favored—
(A) by at least 50 percent of fluid milk processors vot-
ing in the referendum; and
(B) by fluid milk processors voting in the referendum
that marketed during a representative period, as deter-
mined by the Secretary, 40 percent or more of the volume
of fluid milk products marketed by fluid milk processors
voting in the referendum;
the Secretary shall, within 6 months after making the deter-
mination, suspend or terminate, as appropriate, collection of
assessments under the order, and suspend or terminate, as ap-
propriate, activities under the order in an orderly manner as
soon as practicable.
(83) CosTs; MANNER.—Subsections (¢) and (d) of section
1999N shall apply to a referendum conducted under this sub-
section.

SEC. 1999P. [7 U.S.C. 6415] AMENDMENTS.

(a) AMENDMENTS TO ORDER.—Subject to subsection (b), the
Secretary may issue such amendments to an order as may be nec-
essary to carry out this subtitle.

(b) AMENDMENT TO ASSESSMENT RATES.—

(1) IN GENERAL.—The Secretary may conduct at any time

a referendum of persons who, during a representative period as
determined by the Secretary, have been fluid milk processors
on adjusting the assessment rate under the order issued under
this subtitle then in effect, and shall hold such a referendum
on request of the Board or any group of such processors that
among them marketed during a representative period, as de-
termined by the Secretary, 10 percent or more of the volume
of fluid milk products marketed by all processors.
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(2) ADJUSTMENT TO ASSESSMENT RATE.—The Secretary
shall adjust the assessment rate under the order whenever the
Secretary determines that the adjustment is favored—

(A) by at least 50 percent of fluid milk processors vot-
ing in the referendum; and
(B) by fluid milk processors that marketed during a

representative period, as determined by the Secretary, 60

percent or more of the volume of fluid milk products mar-

keted by all processors;
In no event shall the rate of assessment prescribed by the
order exceed 20 cents per hundredweight.

(3) EFFECTIVE DATE.—The adjusted assessment rate shall
be effective on a date, as determined by the Secretary, after
the results of the referendum are known, but not later than 30
days after the referendum.

(4) CosTS; MANNER.—Subsections (¢) and (d) of section
1999N shall apply to a referendum conducted under this sub-
section.

SEC. 1999Q. [7 U.S.C. 6416] INDEPENDENT EVALUATION OF PROGRAMS.

(a) REVIEW AND EVALUATION.—The Comptroller General of
the United States shall review and evaluate the order to—

(1) determine the effectiveness of the promotion program
conducted under this subtitle on fluid milk sales;

(2) determine if the assessments for the program have
bec(ain passed back to milk producers by fluid milk processors;
an

(3) make recommendations for future funding and assess-
ment levels for the program.

(b) REPORT TO CONGRESS.—The Comptroller General shall sub-
mit a report to the Committee on Agriculture of the House of Rep-
resentatives and the Committee on Agriculture, Nutrition, and For-
estry of the Senate on the valuations made under this section no
later than January 1, 1995.

SEC. 1999R. [7 U.S.C. 64171 AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There are authorized to be appropriated for
ea(I:h fiscal year such funds as are necessary to carry out this sub-
title.

(b) ADMINISTRATIVE EXPENSES.—The funds so appropriated
shall not be available for payment of the expenses or expenditures
of the Board in administering any provision of any order issued
under this subtitle.



